Ontario: Revised Statutes

1960

c 433 Wills Act
Ontario

© Queen's Printer for Ontario, 1960
Follow this and additional works at: http://digitalcommons.osgoode.yorku.ca/rso
Bibliographic Citation
Wills Act , SO 1966, c 433

Repository Citation
Ontario (1960) "c 433 Wills Act," Ontario: Revised Statutes: Vol. 1960: Iss. 4, Article 129.
Available at: http://digitalcommons.osgoode.yorku.ca/rso/vol1960/iss4/129

This Statutes is brought to you for free and open access by the Statutes at Osgoode Digital Commons. It has been accepted for inclusion in Ontario:
Revised Statutes by an authorized administrator of Osgoode Digital Commons.

Sec. 1 (e)

WILL'

Chap. 433

1471

CH PTER 433

The Wills Act
1. I n this

ct,

Interpretation

(a) "land" includes messuages, and

< II other hereditaments, whether corporeal or incorporeal, chattels
and other personal property transmissible to heirs,
money to be paid out in the purchase of land, and
any share of the same hereditaments and properties,
or any of them, and any estate of inheritance, or
estate for any life or lives, or other estate transmissible to heirs, and any possibility, right or title of
entry or action, and any other interest capable of
being inherited, whether the same estates, possibilities, rights, titles and interests, or any of them, are
in possession, reversion, remainder or contingency;

(b)

"mortgage" includes any lien for unpaid purchase
money, and any charge, encumbrance, or obligation
of any nature whatever upon any land or tenement
of a testator or intestate, and "mortgagee" has a
meaning corresponding with that of mortgage;

(c) "personal estate" includes leasehold estates and
other chattels real, and also money, shares of government and other funds, securities for money (not
being real estate), debts, choses in action, rights,
credits, goods, and all other property, except real
estate, which by law devolves upon the executor or
administrator, and any share or interest therein;
(d) "real estate" includes messuages, land, rents and

hereditaments, whether freehold or of any other
tenure, and whether corporeal, incorporeal or personal, and allY undivided share thereof, and any
estate, right, or interest (other than a chattel interest) therein;
(e) "will" includes a testament, and a codicil, and an
appointment by will, or by writing in the nature of
a will in exercise of a power, and also a disposition by
will and testament, or devise of the custody and
tuition of any child, by virtue of The Infants .4ct, R..0.1960.
and any other testamentary disposition. R.S.O. 1950, c. I 7
c. 426, s. 1.
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Wll.l.S

\\'IU.S BEFORE 1ST JANUAkY, 1874
\\ h~" ,~nl
~~lftl~ ."h_

2. \\'here a will madc before, and not fe-executed, rcpublishec:1 or revived after the 1st day of jallunry, 1874, by allY
persoll dyillg after the 6th day of !\larch, 1834, contains a
devise ill any form of words of all such real estate as the
testator dicssciscd or possessed of, or of allY p..'lrt or proilOrtioll
thereof, such will is valid and effectual to pass any land
acquired by the devisor, after the making' of such will, in the
snmc manlier ns if the title thereto had been nCCJuired before
the mnking thereof. R.S.O. 1950, c. 426, s. 2.

WhM "etnlc

3. Where land is devised in any such will it shall be considered that thc devisor intcnded to devise all such est.-"1tc as
he was seised of in the samc land, whether in fee simple or
otherwise, unless it appears upon the face of such will that he
intended to devise only an estate for life, or other estate less
than he was seised of at the time of making the will cOlltaillillg
such devise. R.S.O. 1950, c. 426, s. 3.

.... q"~"lly
nC'l',,'r<l
Ill")' I'." by
11,.. "'ill

,r""mc,l to

I"''''' "r
dt.-i.e
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in the
preoen""
of the
I.I •• lor

Will by m••_

ried ",.,man

h"h."""" ~th
)[ay, 1859.

.",
I,t JRnua.l',
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4. Any will affecting land executed after the 6th day of
March, 1834, and before the 1st day of january, 1874, in the
presence of and attested by two or more witnesses has the
same validity and effect as if executed in the presence of and
attested by three witnesses; and it is sufficient if the witnesses
subscribed their names in the presence of each other, although
their names were not subscribed in the presence of the testator.
R.S.O. 1950, c. 426, s. 4.
5. After the 4th day of May, 1859, and before the 1st day
of january, 1874, every married woman might, by devise or
bequest executed in the presence of two or more wituesses,
neither of whom was her husband, make any devise or bequest
of her separate property, rertl or personal, or of allY rights
therein, whether such property was aCCJuired before or after
marriage, to or nmong her child or children issue of any marriage, and failing there being any issue, then to her husband,
or as she might see fit, ill the same manner as if she were sale
and ullmarried. R.S.O. 1950, c. 426, s. 5.
WILI.S AFTER

Ql>Ortlion of

lut>.equenl

""ctiona

1ST

JANUARY,

1874

o. Unless herein otherwise c-xpressly provided, the subseQuent sections of this Act do not extend to any will made
before the 1st day or jnnunry, 1874; but every will re-c-xccuted
or republished, or revived by nny codicil, slmll for the purposes
of:those sections, be deemed to have been made at the time at
which the will was so rc-cxccuted, republished or revived.
R.S.O. 1950, c. 426, s. 6.
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7. Sections 21, 22, 25 and 26 do not apply to the will of :.\P~~~i:~~n
any person who died before the 1st day of January, 1869, but 2l d2i' 2;;
do apply to the will of every person who died since the 31st no 6
day of December, 1868. RS.O. 1950, c. 426, s. 7.

8:- Subject to The Devoltetion of Estates Act and The Accu- dP,ower tO f II
A
d
h or d'Ispose property
,.pose 0 B
·
muIatwns
ct, every person
may '
eVlse, b equeat,
of by will, executed in manner hereinafter mentioned, all real ~'. igo!:6o,
estate and personal estate to which he may be entitled, at the
time of his death, and which, if not so devised, bequeathed, or
disposed of, would devolve upon his heirs or upon his executor
or administrator, and the power hereby given extends to
estates pur autre vie, whether there is or is not any special
occupant thereof, and whether the same are corporeal or
incorporeal hereditaments, and also to all contingent, executory, or other future interests in any real estate or personal
estate, whether the testator is or is not ascertained as the
person, or one of the persons, in whom the same may become
vested, and whether he is entitled thereto under the instrument by which the same were created, or under any disposition
thereof by deed or will, and also to all rights of entry for
conditions broken and other rights of entry, and also to such
of the same estates, interests and rights respectively, and
other real estate and personal estate, as the testator may be
entitled to at the time of his death, notwithstanding that he
may become entitled to the same subsequently to the execution of his will. RS.O. 1950, c. 426, s. 8.
9. A widow may, in like manner, bequeath the crop of ng
~'ihdtoW's
to
her ground as wel1 as of her dower as of other her real estate. dispose of
RS.O. 1950, c. 426, s. 9.
crop
10. Save as provided by section 13, no will made by any ~"lll. by
person under the age of twenty-one years is valid. R.S.O. 1950, l~:"li~
c. 426, s. 10.
11.-(1) I O will is valid unless it is in writing and exe- Execution
cuted in the manner hereinafter mentioned; that is to say,
it shall be signed at the foot or cnd thereof by the testator,
or by some other person in his prescnce and by his direction,
and such signature shall be made or acknowledged by the
testator in the presence of two or more witnesses present at
the same time, and such witnesses shall attest and shall
subscribe the will in the presence of the testatorj but no form
of attestation is necessary.

(2) Every
will, so far only as regards the position of the mgnatuu
~o.ition of
.
signature of the testator, or of the person so signing for him,
is valid within the meaning of this Act if the signature is so
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pbccd, nt, or ,lIter, or following or tinder, or beside, oropposile
to the end of the will, lh:lt it is nppnrcnt on the face of the
will that the lcst"tor intended to give effect by such signature
to the writing signed as his will, and no such will is affected
by the circumstance that the signature docs not follow or ;s
lIot immediately after the foot or end of the will, or by the
cirClIlllslnllCc that a blank sp<,ce intcrvenc!i between Ihe Call·
c1udil1R word of the will and the signature, or by the circumstance that the signature is placed among the words of the
lestill/oniu1II clause, or of the clause of allcstatioll, or follows
or is after or under the clause of attestation either with or
without a blank space intervening, or follows, or is tlfter, or
under, or beside the names or one of the names of the subscribing witnesses, or by the circumstance that the signature
is on a side, or page, or other portion of the paper or papers
containing the will, whereon no clause or paragraph or disposing part of the will is written above the signature, or by
the circumstance that there appears to be sufficient sp<,ce on
or at the bottom of the preceding side or page or other portion
of the srlme paper on which the will is written to contain the
signature, and the enumeration of the above circumstances
docs not restrict the generality of the above enactment; but
no signature is operative to give effect to any disposition, or
direction which is underneath, or which follows it, nor does
it give effect to any disposition or direction inserted after the
signaturc was made. R.S.O. 1950, c. 426, s. 11.
E2.rd"" o(
appoint.
OIrola b)"

...iIl

Will of

",rmb... 01
,h.
!"ron

12. no appointment made by will in exercise of any
power is valid unless the appointment is executed in the
manner hereinbefore required, and every will executed in the
manner hercinbefore required is, so far as respects the cxecution and attestation thereof, a valid execution of a powcr of
appointmcnt by will, notwithstanding it has been exprcssly
required that a will made in e.xercise of such power shall be
exccuted with some additional or other form of execution or
solelllnity. R.S.O. 1950, c. 426, s. 12.

J a.-(1) The will of all)' member of the forces, or of any
mariner or seaman when at sea or in course of a voyagc, disposing of rcal or personal property, or both, may be made by
a writing signed by him \\'ithout any fmther formality or uny
requirement as to the prcsence of or attestation or signature
hy any witness.
(2) The fact that the membcr of the forccs or the mariner
or seaman is under the agc of twenty-one years allhe time he
makcs his will docs not invalidate it.

Inl.rp••.
tation

(3) III this scction, "mcmber of the forccs" mcans a member of thc naval, military or air forces of Canada who, having

Sec. 19 (1) (a)
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been placed on active service or called out for trainin', sen'icc
or duty, is erving in any of such forces. R. .0. 19-0, c. 426,
s. 13.

14. Every-will executed in manner hereinbefore required Publioation
is valid without any other publication thereof. R.. 0. 1950,
c. 426, s. 14.

unn~e~8.'sry

15. •
If any person
who attests the e.xecution of a will. is, .E1I'ct
ofI
•
IOcompe ("nflY
at the time of the executIon thereof, or becomes at any tllne of wiln..
afterwards, incompetent to be admitted as a witne s to prove
the execution thereof, such will is not on that account invalid.
R.S.O. 1950, c. 426, s. 15.
16. I f an person attests the execution of any will to ~if~t~~~'
whom, or to whose wife or husband, any beneficial devise, invalid
legacy, estate, interest, gift, or appointment of or affecting
any real estate or personal estate, other than and except
charges and directions for the payment of any debt, is thereby
given or made, such devise, legacy, estate, interest, gift, or
appointment is, so far only as concerns such person attesting
the execution of such will, or the wife or husband of such
person, or any person claiming under such person or uch
wife or husband, utterly null and void, and the person so
attesting shall be admitted as a witness to prove the execution
of such will, or the validity or invalidity thereof, notwithstanding such devise, legacy, estate, intere t, ift, or appointment mentioned in such will. R.. 0. 19-0, c. 426, . 16.
17. In case, bv. .anv
will, am'
real estat or per onal estate "-Itne
Cr,dito, as
..,
..
s
is charged with any debt, and any creditor, or the wife or
husband of any creditor, whose debt is so charged attests the
execution of such will, the creditor, notwithstanding such
charge, shall be admitted as a witness to prove the execution
of such will, or the validity or invalidity thereof. R.. 0. 1950,
c. 426, s. 17.
18. No person shall, on account of his being an executor E~,oulor a
of a will, be incompetent to be admitted as a witness to prove ",tnm
the execution of such will, or the validity or invalidity thereof.
R.S.O. 1950, c. 426, s. 1 .
19.-(1) In this section,

Con6iot

of law.,
interprp-

(a) an interest in land includes a leasehold estate as tation

well as a freehold estate in land, and anv other
'estate or interest in land whether the es~.te or 'interest
is real property or is personal property;
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(b) an interest in movables illcludcs :w illtcrcH ill a
taugible or intangible thillg other thall land, and

includes personal property other than an estate or
interest ill laud.
1"IN~.10
I~nd

in

(2) Subject to the other provisions of this section, the
manl1er and formalities of mnking, and the illtrillsic validity
and effcct of a will, so far as the will relates to an interest in

land, nrc governed by the Inw of the place where the land is
situ:l.lcd.
IntN~~t. in
nlo,..bl~..

(3) Subject \0 the olher provisions of this section, the
manlier and formalities of 1I1aking, and the intrinsic validity
ami effect of a will, so far as the will relates to nn interest in
movables, are governed by the law of the place where the
test<ltor was domicilcd at the time of his dCrlth.

Idun

(4) As reg<lrds the manner and fOflnalities of making a
will, so frlr as it relates to an interest ill movables, a will made
cit her in or Ollt of Ontario is valid and admissible to probate
if it is made ill accordance with the law in force at the time
of its Ol:lking ill the place where,
(a) the will was made; or
(b) the testator was domiciled when the will was made; or
(c)

the testator had his domicile of origin.

Ch.njl;~ of
domioile

(5) A change of domicile of the testator occurring after a
will is made docs not rcnder the will invalid as regards the
manner alld formalities of its making or alter its construction.

Cn"ot,uction

(6) Nothillg in this s(.'Ction precludes resort to the law of
the plnce where the testator was domiciled at the time of mak·
inl{ :l will in <lid of its construction as regards an interest in
land or ;)11 illterest in IllOWlbles.

:\Io,-nbl...
u...,d in
,elalion
10 land

(7) \\"hen the value of a thing that is movable consists
mainly or entirely in its usc in connection with a pmticular
parcel of land by the owner or occupier of the land, succession
to:lll interest ill the t.hing, either under a will or an inlestacy,
is governed by the law of the place where the land is situated.

Alll'liulion
01 """,tion

(8) This scction applies only to wills made on or after the
1st day of July, 1954.

of ,,'ill

(9) Section 19 of The Wills Ael as it nppears in the Revised
Statutes of Ontario, 1950 npplics to wills made before thc 1st
day of July, 1954.
Ite...,xecut.d

,,-ill.

(10) For thc purposes of this section, a will that is reo
executed or that is revived by codicil shall be deemed to be
made at the timc at which it is so re-excclltcd or revived.
1954, c. 105, s. I.
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20. Every will made by any per on dying on or after the ~~~~~~:I~;e
13th day of April. 1 97, is revoked by the marriage of the
testator, ~xcept,
(a) where it is declared in the will that the same is made
in contemplation of uch marriage;
(b) where the "'ife or husband of the testator elects to

take under the will, by an instrument in writing
signed by the wife or hu band and filed within one
year after the testator's death in the office of the
Registrar of the upreme ourt;
(c)

where the will is made in the exercise of a power of
appointment and the real estate or personal estate
thereby appointed would not in default of such
appointment pass to the testator's heirs, executor
or administrator, or the person entitled as the
testator's next of kin under The Devolution of Estates R.S.O. 1960.
c.l06
Act. R. .O. 19 0, c. 426. s. 20.

21. No will is revoked by any presumption of an intention ~h"llg. in
on the ground of an alteration in circumstances. R.S.O. 1950, c~~~';';
c. 426, s. 21.

22. No will, or any part thereof, is revoked otherwise RC\'ocalioll
than as aforesaid provided by ection 20, or by another will
executed in the manner hereinbefore required, or by some
writing declaring an intention to revoke the same, and executed in the manner in which a will i hereinbefore required
to be executed, or by the burning, tearing, or otherwise
destroying the me by the testator, or by some person in his
presence and by his direction with the intention of revoking
the same, R.S.O. 1950, c. 426, s. 22.
23. No obliteration, interlineation or other alteration qblile~~. any WI'11 a f ter t he executIOn
' t h ereo f 'IS va I'd
lIon., Interma d e 111
I or h as linealion.,
any effect, except so far as the words or effect of the will elo,
before such alteration are not apparent, unle s such alteration
is ~xecuted in like manner as hereinbefore is required for the
execution of the will; but the will, with such alteration as
part thereof, shall be deemed to be duly executed, if the
signature of the testator and the subscription of the witnesses
are made in the margin or in some other part of the will
opposite or near to such alteration, or at the foot or end of,
or opposite to, a memorandum referring to such alteration,
and written at the end or in some other part of the will.
R.S.O. 1950, c. 426, s. 23.
24. No will, or any part thereof, that has been in any Re'~\'al
manner revoked, is revived otherwise than by the re-~xecution
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thereof, or by a codicil executed in the manner hcrcLlbcforc
required. and showing an intention to revive the s..'\mc. and
where allY will that has beeu pardy revoked. and ",(lerwarUs
wholly revoked, is revived such revival docs not extend to so
much thereof ;'\5 was revoked before the revocation of the
whole tho-cor, unless an intention to the contrary is shown.
R.S.O. 1950. c. 426. s. 24.
(I,..... tion of
1M .. ill
!"
an)· ;111

',II
to
I••IUG'

t

25. 1\0 convcynncc or other act made or done subseClucntly to the execution of a will, of or relating to an}' real
estate or personal estate therein comprised, except an nct
by which such will is revoked as aforcs.."lid. prevents the
operation of the will with respect to such <'State, or interest
in such real cstate or personal estate, as the testator had power
to dispose of by will at the time or his death. R.S.O. 1950,
c. 426, s. 25.

Willtow.. k

20.-(1) Every will shall be construoo, with reference to
thc real estate and personal estate comprised in it, to speak
and take effect as if it had been exccuted immediately before
the death of the testator, unless a contrary intcntion appears
by the will.

"""tieati"n

(2) This section applies to the will of a married woman
made during coverturc, whether she is or is not possessed of
or entitled to any sep.'lratc property at the time or making
it, <lnd any such will nced not be re-executed or republished
alter the death of her husb.'lnd. R.S.O. 1950. c. 426, s. 26.

from d.atll

of ....,10..

27. Unless a contrary intcntion appears by the will such
real estatc as is comprised or intended to be colllplised in
any dcvise in such will that fails or becomes void by reason
of thc dC<l.th or the devisee in the Ji(etimc of the testator, or
by rcason of such dcvise bcing cOlltrary to law, or otherwise
incap.'lble of taking cffect, sh:dl be included in thc residuary
devise, if any, contained in such will. R.S.O. 1950, c. 426, s. 27.
0;'1",,111011
0' I.... h"ld.
" .. dr' I
I:.n ••• l
de'-. 01

...1••,.1.

28. A devise or thc re'll estate of the testator, or or the
real estate of thc test<l.tor in any place or in the occupation
or any person mcntioned in his will, or otherwise described
in a general manner. aud any other general devise Ihat would
describe a leasehold estate, if the testator had no freehold
estate that could l>c described by it, shnll be construed to
include his Icasehold estates, or any or thcm, to which such
description will extend as well as freehold estates, unless a contrary intention appears by the will. R.S.O. 1950, c. 426, s. 28.
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29.
general de i of the real stat of lh l tator, .?ria~~~~~
or of the renl estate of the testator in any place or in the o\'er whihch
, 0 f any per on mentIOn
. ed'III lIllS
'
' ate.tator
as
occupatIOn
WI'11 ,or oth
ennse
general
described in a general manner, she II be con trued to include :;:{nf~ent
any real estate or any real estate to which uch description ~:..1e~c~~
will e.xtend,- which he may have power to appoint in any or beque.t
manner he may think proper, and shall operate as an execution
of such power, unless a contrary intention appears by the will;
and in like manner a bequest of the personal estate of the
testator, or any bequest of personal estate described in a
general manner, shall be construed to include any personal
estate, or any personal estate to which such description will
extend, which he may have power to appoint in any manner
he may think proper, and shall operate as an execution of
such power, unless a contrary intention appears by the will.
R.S.O. 1950, c. 426, s. 29.
30. Where any real estate is devised to any person without ~taterM
any words of limitation, such devise shall, subject to The dne~': :ilb.
out word. of
· 0if E stales Act, be constru ed to pass t h e fee Simple
limitation
D evo1ulton
or other the whole estate or interest that the testator had R'I~' 1960,
power to dispose of by will, unless a contrary intention appears e.
by the will. R.S.O. 1950, c. 426, s. 30.
31. \\ here am'- real estate i devised bvJ an\'
testator ~Ie~~!ng
of
..
belr
a
dying on or after the 5th day of i\larch, 1880, to the heir deviae of
.
f
real e.tste
or heirs 0 such testator, or of any other person, and no contrary or other intention is signified by the will, the words
"heir" or "heirs" shall be construed to mean the person or
persons to whom the real estate of the testator, or of such
other person as the case may be, would descend under the law
of Ontario in case of an intestncy. R.S.O. 1950, c. 416, s. 31.
J

In

32. In any devise or bequest of real estate or personal ~~:'d':~.~fe
estate, the words "die without issue", or "die without lea ving ~tb~.ut
.Issue " • or "h ave no .
", or any ot her wordstat
h 'Import ,ssue
,or to
Issue
that effect
ither a want or failure of issue of any person in his lifetime,
or at the time of his death, or an indefinite failure of his
issue, shall be construed to mean a want or failure of issue in
the lifetime or at the time of the death of such person, and
not an indefinite failure of his issue, unless a contrary intention
appears by the will by reason of such person having a prior
estate tail, or of a preceding gift, being, without any implication arising from such words, a limitation of an estate tail to
such person or issue, or otherwise; but this ct does not
extend to cases where such words import if no issue described
in a preceding gift be born, or if there be no issue who live to
attain the age or otherwise answer the description required
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for obtaining a '"CStOO (,'Slate by a preceding gift to such issue.
R.S.O. 1950, c. 426, s. 32.
}'.tate _
Lnll .........
In

,ko.-""
If t
u

or
tor

WI", .... ~ ....

In .. t.".I...,
_10.11 pbI
I,", .. ""'"

"'1.v""')on,I
... hal i.
... ·,l"ioi'~

th.. 1,...1

r".

Il.EI.n. 19f.O.
100

t.

33. \Vhcrc "'II)' real estate is devised to a trustee or
c..xccutor, such devise shall be construed to p..'"ISS the fee simple
or other the whole estate or interest that the testator had
power to dispose of by will in such real estate, unless a definite
term of years absolute or determinable, or an estate of heehold
is thereby gi"cll to him expressly or by implication. R.S.O.
1950, c. 426. s. 33.
34. Where an)' rc.,·t1 estate is devised to a trustee without
nllY e.xpress limit:uiOIl of the estnte to be taken by such
trustee, and the beneficial interest in such real estate, or in
the surplus rents and profits thereof, is not given to any
persoll for life, or such beneficial interest is given to any person
for life, but the purposes of the trust may continue beyond the
life of such perSOll, such devise shall, subject to The DCVrJiJdion
of Estates Act, be construed to vcst in such trustee the fee
simple or other the wholc legal estate that the testator had
power to dispose of by will in such real cstntc, and not an
cstate detcrminable when the purposes of the trust are satisfied. R.S.O. 1950, c. 426, s. 34.

Wh~n tk-..i_
in 'ail not
lobr-

35. Where any person to whom any real cst:J.te is devised
for an est:J.te tail, or an est:J.te in quasi entail, dies in the lifetime of the testator. Ic.'l.ving issue who would be inheritable
under such entail, and any such issue are living at the time of
the death of the testator, such devise docs not lapse but takes
effect as if the dc.'l.th of such person had happened immediately
after the dc.'l.th of the test'ltor, unless a contrary intention
nppcars by the will. R.S.O. 1950, c. 426, s. 35.

8.. botit".
lion_'

36. Unless a contrary intention" appears by the will,
where a devise or bequest is made to a child, grandchild,
brother or sister of the testator who dies before the testator
and leavcs issuc survivill~ thc testator, the devise or bequest
does not lapse but takes effect as jf it had been made directly
to the persons among whom and in the shares in which the
estate of that I>crson would have been divisible if hc had died
intestate and without debts immediately after the death of
the tcstator. 1959, c. 108, s. 1.
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37.-(1) Where any persoll has died since the 31st day
of Deccmber, 1865, or hereafter dies, seised of or entitled to
ally estate or interest in any real estate, which, at thc time of
his dc.'l.th, was or is charged with the paymcnt of any sum of
money by way o( mortgage. and such person has not by his
will or deed or other documcnt, signified any contrary or other
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intention, the heir or devisee to whom such re I estate de cends or is devised is not entitled to have the mor gage debt
discharged or satisfied out of the personal estate, or any other
real estate of such person, but the real estate so charged is,
as between the differellt persons claiming through or under
the deceased person, primarily liable to the payment of all
mortgage debts with which the same is charged, every part
thereof according to its alue bearing a proportionate part of
the mortgage debts charged on the whole thereoi.
(2) In the construction of a will to which this section ~o~~~~:tee
relates, a general direction that the debts, or that all the direclio~ for
debts, of the testator shall be paid out of his personal estate, ~:b~e~t~f
..
f
perllonalty
or a charge or directIOn
or the payment 0 f debts upon or out or
residue
of residuary real estate and personal estate or residuary real
estate shall not be deemed to be a declaration of an intention
contrary to or other than the rule in subsection 1, unless such
contrarY or other intention is further declared by words
expressly or by necessary implication referring to all or some
of the testator's debts charged by wa) of mortgage on any
part of his real estate.
(3) Nothing herein affects or diminishes any right of the ':~~t~~~:e'.
mortgagee to obtain full payment or satisfaction of his mort- rigbts
gage debt, either out of the personal estate of the person so
dying or otherwise, and nothing herein affects the rights of
any person claiming under any will, deed or document made
before the 1st da, of January, 1874. R.S.O. 1950, c. 426, s. 37.

